
STATE OF GEORGIA ) RESOLUTION NO. 2012-R-012
COUNTY OF CHEROKEE )

A RESOLUTION BY THE CHEROKEE COUNTY BOARD OF COMMISSIONERS
IN RESPONSE TO THE GRAND JURY PRESENTMENTS

WHEREAS, the Constitution of the State of Georgia, approved by the voters of the State in
November of 1982, and effective July 1, 1983, provides in Article IX, Section II, Paragraph I thereof,
that the governing authority of the County may adopt clearly reasonable ordinances, resolutions and
regulations; and

WHEREAS, the Grand Jury chosen and sworn to serve the May 2012 term of the Superior
Court of Cherokee County issued certain Presentments filed and recorded August 23, 2012, in Jury
Book 2, Page 154, with the Clerk of Superior Court of Cherokee County (the "Presentments"); and

WHEREAS, the Grand Jury specifically created a committee to investigate and inquire into the
formation of the Cherokee County Resource Recovery Development Authority (the "RRDA"), its
issuance of revenue bonds to acquire and construct Ball Ground Recycling and the costs for the
cleanup of land currently being used as a youth soccer complex on Blalock Road (the "Investigation");
and

WHEREAS, the Grand Jury made certain recommendations upon completion of the
Investigation, which the Board of Commissioners discussed at length in its work session and public
meeting on September 4, 2012 (the "Recommendation");\

WHEREAS, at its September 4, 2012 public meeting, the Board of Commissioners moved to
have a Resolution prepared for consideration at its next regular meeting on September 18, 2012, for the
expressed purpose of showing its intentions to be responsive to the Grand Jury's Recommendations;

WHEREAS, pursuant to this Resolution, the Board of Commissioners wishes to express its
appreciation for the diligence and commitment of the Grand Jury as evidenced by its thoughtful and
detailed list of Recommendations, and to respond to the various Recommendations by announcing
relevant actions that have already been taken and/or intentions to take actions as suggested by the
Grand Jury.

NOW THEREFORE, BE IT RESOLVED THAT the Cherokee County Board of
Commissioners hereby responds to the Grand Jury's Recommendations as follows:

Recommendation 1: The GrandJuryrecommends that afull and complete forensic audit be
conducted to review all financial operations associatedwith Ball Ground recycling and the Boardof
Commissioners/RRDA concerning the issuance of the bonds for the building and operation ofBall
Ground Recycling. The principle reasonfor this request is to provide any and all applicable law
enforcement agencies with thefacts to determine ifanyviolations ofthe criminal or civil law may have
occurred. Wefurther request thatas apart ofsaidforensic audit thata current realistic market value
ofthefacilities and equipment at Ball Ground Recycling be determined.

Response to Recommendation 1: With respect to conducting a forensic audit, this is
something that the Board of Commissioners has discussed and desired as of its very first notification
that there had been a default by Ball Ground Recycling ("BGR"). To further that goal of obtaining a
forensic audit, the Board of Commissioners requested access to, and production of, the financial and

1



business records of BGR on countless occasions. Regrettably, nothing more than a partial production
of records could be confirmed as produced and available to the County. As a result, the Board of
Commissioners has been plagued with the inability to have all the necessary data to allow a forensic
accountant to conduct a complete review, and hesitated to incur the significant expense of a forensic
audit when the records were not complete to allow for a thorough review and meaningful conclusion.

Currently, the County and the RRDA are parties to BGR's bankruptcy petition, and are
vigorously pursuing discovery in the context of the bankruptcyproceedings - as this has been the first
opportunity for the County to utilize the compulsory process of the Courts to achieve a thorough
production of records from BGR. The Board has been advised that BGR will be producing
approximately 10,000 pages of records this week pursuant to the County's and RRDA's request for
production of records in the bankruptcy case. Additionally, the deposition of Jimmy Bobo is
scheduled in that case for September 26, 2012. Based upon these efforts, the Board of Commissioners
is hopeful that it will obtain the records and information necessary to pursue retention of a forensic
auditor. See Exhibit "A" (Areas of Inquiry for Deposition) and Exhibit "B" (List of Requested
Documents).

As the Board of Commissioners continues to exhaust its options with the limited information
that it has available to it to date, the County would invite and welcome the Grand Jury to conduct a
forensic audit of the BGR's records with use of its compulsory subpoena powers. Such action under
the force of subpoena would offer the most promising opportunity for a thorough production of records
and a full accounting of funds.

Further, the Board of Commissioners would invite and welcome the Grand Jury or any other
law enforcement agency to review the legality of the BGR operations. Indeed, by way of this
Resolution, the Board of Commissioners requests that the Georgia Bureau of Investigation commence
an investigation into the records and operations of BGR to determine whether there has been any
illegal activity on the part of BGR or any of its members.

Likewise, the Board of Commissioners welcomes the GBI's review of County and RRDA
involvement in approval of the bonds and any operational matters in the project evolution. A letter will
be sent to the GBI under the Chairman's signature.

As to the second part of the Recommendation, the Board of Commissioners has already
obtained an appraisal of the BGR facilities and equipment, which it is utilizing in its negotiations with
prospective new operators and/or owners.

Recommendation 2: The Grand Juryfurther recommends that any future consideration ofa
bond initiative between the Cherokee County Board of Commissioners in their capacity as the
Cherokee County Resource RecoveryDevelopment Authority and a privatefor profit entity be subject
topublic referendumprior to the issuanceofanyfuture bonds.

Response to Recommendation 2: The County unequivocally states that there shall be no
future consideration of any type of bond initiative between the RRDA and a private for profit entity.
Indeed, shortly after this default was made known to the County and the RRDA, the Chairman of the
Board of Commissioners made requests to members of the Cherokee County legislative delegation and
to the Honorable Sam Olens, Attorney General of the State of Georgia, to promulgate legislation that
would prohibit any type of publicly backed bonds for the benefit of private for profit entities to protect
other local governments from the situation that has confronted Cherokee County.



and the RRDA in issuance of the bonds for the benefit of BGR were done based upon the direction and
advice of bond counsel and in accordance with the bond laws of the State of Georgia, and all
applicable public meetings, public hearings, andjudicial validation proceedings were held. The bonds
were validated as legal by the Cherokee County Superior Court at the culmination of all the requisite
statutory proceedings and no referendum was required. The Board of Commissioners appreciates the
Grand Jury's recognition of these facts in its findings.

As a final matter and in full disclosure, the Board of Commissioners is not comfortable that it
would have the unilateral authority to place such a matter seeking an opinion poll on the ballot without
the intervention and assistance of other parties. To the extent that a refinancing opportunity presented
itself to save money on the current bond indebtedness, the Board of Commissioners, even if legally
permitted to do so, would not be able to submit a refinancing to the voters because of the time lapse
that would result in the RRDA and County potentially losing the interest rates that made the
refinancing option desirable.

Recommendation 3: The Grand Jury further recommends that the future issuance of
publically backed bonds by the Cherokee County Resource Recovery Development Authority be
monitored for compliance by a qualified professional subject to the Cherokee County Board of
Commissioners. This simply means boots on the ground watching and monitoring what is beingpaid
for by the taxpayers ofCherokee County.

Response to Recommendation 3: Please see response to Recommendation 2.

Recommendation 4: The GrandJuryfurther recommendsthat the Cherokee CountyResource
Recovery DevelopmentAuthority be expandedto consist ofa number ofnon-electedprivatepersons in
a number equal to or greater than the number of elected County Commissioners serving on said
Authority.

Response to Recommendation 4: The Board of Commissioners had previously indicated at a
public meeting its interest and intent to change the composition of the members of the RRDA.
Currently, the RRDA legislation provides for five members. As such, there would need to be an
amendment to the RRDA legislation to change the membership, which the Board of Commissioners is
willing to do as previously expressed. The Board of Commissioners accepts the recommendation and
commits to change the RRDA Board to include a majority of non-elected individuals.

Recommendation 5: The Grand Juryfurther recommends that any agreement voted on and
signed by the members of the Cherokee County Resource Recovery DevelopmentAuthority include a
signed acknowledgement that each Authority member has personally read and understands any
agreement he/she is signing and thereby obligating the taxpayers ofCherokee County to honor.

Response to Recommendation 5: The Board of Commissioners shall request that the RRDA
pass a resolution to require that any agreement of the RRDA bear the following acknowledgement
prior to the signature lines:

My signature below indicates that I have read this agreement
or taken other steps sufficient to ensure my understanding of
the contents of this agreement.

Recommendation 6: The Grand Juryfurther recommends that anyfuture bond initiative by
the Cherokee CountyResource Recovery DevelopmentAuthority and a privatefor profit entity require



thatprivatefor profit entity and its owners topledge its assets and a performance bondas a condition
ofany indebtednessfor which the taxpayers ofCherokee Countyare obligated. Thetaxpayers should
not be requiredtopayfor the bad business decisions oftheAuthority and its businesspartners.

Response to Recommendation 6: Please see response to Recommendation 2.

Responding further, the Board of Commissioners notes that in fashioning opportunities to meet
the County and the RRDA obligations under the current bond issuance, the Board of Commissioners
will not be permitted to inject new terms into the Lease Agreement that is part of the existing bond
transaction and which would most likely have to be assumed by a new operator. However, the County
and the RRDA will seek to incorporate this Recommendation to the extent feasible in any transaction
associated with seeking resolutions to the current indebtedness.

Recommendation 7: The Grand Juryfurther recommends that anyfurther bond issuances by
the Cherokee County Resource Recovery Development Authorityfor the acquisitionofland, buildings,
andequipment containrepayment terms matching the usefullife ofthe underlying assets, not to exceed
thirty years. Further, any lease with a for profit entity operating and benefittingfrom the bond
issuance should have lease terms ofno less than the bond repayment terms.

Response to Recommendation 7: Please see response to Recommendations 2 and 6.

Recommendation 8: The Grand Juryfurther recommends that in the event that the Cherokee
County Resource Recovery DevelopmentAuthority issuesfuture bonds, that the entities with which the
Authority contract be requiredto openfor public bid any and all projects and workto beperformed
under the bond. Said bids are to be reviewedby the Cherokee County Manager under the same terms
and conditions as any and all biddingprocedures currently then in use by Cherokee County at the time
oftheperformance ofsaid work

Response to Recommendation 8: Please see response to Recommendations 2 and 6.

Recommendation 9: The Grand Juryfurther recommends in the event that the Cherokee
County Resource RecoveryDevelopment Authority issuesfurther bonds, and in the event that a third
party is requiredto make payments to satisfy said bonds, that such payments be made to Cherokee
County who will thenpay the lender.

Response to Recommendation 9: Please see response to Recommendations 2 and 6.

Recommendation 10: The Grand Jury further recommends that the citizens of Cherokee
County be more diligent andvocal in reviewing andcommenting on the proposedactions ofourlocal
government. At no time during the bondingprocess at a Commissioners' meeting, at a meeting ofthe
Resource Recovery Development Authority or atpublic hearings did any local resident object. It was
not until Ball Ground Recycling defaulted and the taxpayers of Cherokee County began paying the
monthly bonddebtthat ourlocal citizens, including the GrandJurors, complained.

Response to Recommendation 10: The Board of Commissionersappreciates the Grand Jury's
recognition of this point. While the bond issuance has been alleged to have been "in secret", there is
nothing further from the truth as the Grand Jury as acknowledged in its findings. The Board of
Commissioners followed all legal requirements for conducting the bond issuance process in the public
eye, and wouldhave welcomed public input. Perhaps there was no public opposition because the state
of the economy at the time of the transaction, would have suggested that the development intentions



were sound and the prospects of success were solid. Nonetheless, the Board of Commissioners
provides an opportunity for public comment at each of its meetings, as well as offering access to
citizens through phone calls, emails, and online website tools. Moreover, the County's transparency
page on its website is intended to provide information to solicit public input and awareness.

Recommendation 11: The Grand Juryfurther recommends that the Cherokee CountyBoard
of Commissioners and the Cherokee County Resource Recovery Development Authority pursue all
legal options as the law mayallow to enforce the terms ofthe lease and recover any amounts duefrom
Ball GroundRecycling, Mr. Bobo, and his affiliate companies.

Response to Recommendation 11: This is most assuredly the goal and intent of this Board of
Commissioners. The County and the RRDA are pursuing this effort in earnest in the bankruptcy
proceedings, with a two-step strategy of getting BGR off the property as quickly as possible, which
has been accomplished to free the property up for negotiations with new prospective operators or
owners, and now pursuing all claims available to recover funds due.

Recommendation 12: The GrandJury further recommends that the Cherokee County Board
of Commissioners pursue all legal options available under the terms of any and all leases and
agreements with Cherokee Recycling, LLC for the Blalock Road location operated by Mr. Bobo in
order to recover the clean-up costs incurredby Cherokee County.

Response to Recommendation 12: Notably, the history associated with this site spans
decades and includes use of the property by multiple private and government operators and under the
knowledge and jurisdiction of predecessor boards of commissioners. The Board of Commissioners has
closely studied this issue in the past, and ultimately concluded that its ability to prove causation (i.e.,
that Bobo's operation was to blame vs. other private and government operators) in a court of law
would be challenging. When considering the costs of litigation and the reasonable chances of failure
to recover anything in return, the Board of Commissioners determined that pursuit of these claims
would be costly and likely unproductive. This decision further took into account that by virtue of the
County's efforts to clean up the site, the County was able to develop two (2) additional soccer fields,
which are calculated to be more than a $200,000 value to the County, and to avoid the substantial
delays that would have resulted in the County's commitments to youth soccer programs going
unfulfilled. Further, to the Board's knowledge and understanding, Mr. Steve Marcinko, a neighbor of
the Blalock Road property, complained to the Sheriffs Office and the District Attorney's Office in
2010. See Exhibit "C" (newspaper article dated August 25, 2010). Ultimately, to the Board's
knowledge and understanding, the Sheriffs Office dismissed the criminal complaint from Mr.
Marcinko and the matter was referred to the Grand Jury at that time. See Exhibit "D" (newspaper
article dated September 22, 2010). Finally, the County has taken the position with the Environmental
Protection Division in its Revised Notice of Closure dated February 28, 2011, that the County has
beenunable to quantify the sources responsible for the cumulative volume of materials on the site. See
Exhibit "E" (letter to EPD dated February 28, 2011). Accordingly, the Board of Commissioners
believes its hands to be tied at this point in terms of taking any additional actions against Cherokee
Recycling, LLC, in the absence of additional and new information.

Notwithstanding the Board of Commissioners' conclusions to date, the Board of
Commissioners would invite the Grand Jury and any law enforcement agency to conduct a specific
investigation into this site and its history and share its findings with the County.

BE IT FURTHER RESOLVED THAT, the Board of Commissioners thanks the Grand Jury
for its service and stands ready to take the steps outlined in this Resolution in furtherance of the Grand




































